Tax Credit Compliance
Policy and Procedures

PA HOUSING FINANCE AGENCY




Tax Credit Compliance: Onboarding
Process

* Projects will be issued 8609(s) after the cost certification is completed.

* Projects will complete the project history form which details the
building(s), units, accessible features, and project demographics.

* PHFA cannot setup the units in the Multi-family Web Entry System
unit the 8609(s) and project history form are received.

* After PHFA completes the setup of all information on the project
history form, the Owner/Agent can submit annual reports and
compliance monitoring begins.




IRS Form 8609

* Copies of the fully executed 8609(s) with Part Il completed must be received by PHFA
for accurate compliance monitoring.

* Each building that receives an allocation of credits gets an 8609.

* Note —if your project was awarded both Acquisition and Rehab credits, the buildings may
have received 2 8609(s).

* 8609 Part Il Elections (important for compliance monitoring):

* Question 8b- Are you treating this building as part of a multiple building project for
purposes of section 427?

* Question 10a- Elect to begin credit period the first year after the building is placed
in service?

* Question 10d- Election of minimum set-aside requirement




Indenture of Restrictive Covenants (IRC)

* Owners execute an IRC after closing on the project. This document outlines
compliance requirements and is recorded against the property.

* |RCs are in effect for a period of at least 30 yrs.
* Note- many new projects have 35-40-year compliance periods
* Indenture includes, but not limited to:
* Allowable occupancy
* Rent restrictions
* Income Restrictions
* Owner responsibilities

* Continuing qualified characteristics




Indenture of Restrictive Covenants (IRC)

ARTICLE I
DEFINITIONS

For the purposes of this Indenture, all terms defined above are hereby incorporated. Unless the
context otherwise requires, the terms defined in this Article I shall, for all purposes of this
Indenture, have the following meanings:

1. "Compliance Period" means the period of time beginning with the first day of the tax year
in which the Owner may claim Tax Credits for any building subject to this Indenture and
ending on the last day of the tax vear forty years after the tax year in which a building
subject to this Indenture was last placed in service. "Compliance Period" shall be construed
to include the fifteen-yvear compliance period established in the Code as well as the
extended use period established by the Agency pursuant to this Indenture, an extended low-
income housing commitment under the Code.

2. "Extremely Low Income" means income at or below 20% of area median income.

3. "Regulations" means rules promulgated by the United States Department of Treasury, the
Internal Revenue Service or the United States Department of Housing and Urban
Development to implement the provisions of the Code, and shall be construed to include
all related compliance monitoring regulations as well as all related public rulings, notices,
procedures, directives, announcements and bulletins.




Indenture of Restrictive Covenants (IRC)

EXHIBIT B
DEVELOPMENT SPECIFIC RESTRICTIONS
EXH I B IT B ( N ew I Rc The Owner represents, warrants and covenants that it will satisfy the requirements below:

The combined applicable fraction (as defined in Section 42(c)(1) of the Code) for the Development
shall be at least one hundred percent (100%). The combined applicable fraction reflects the
in ual applicable y gency on a building per building basis. Bo
the combined applicable fraction and any individual building applicable fractions shall continue to
apply during the entire Compliance Period in accordance with Section 42(h)(6)(B)(i) of the Code.
The applicable fraction of any individual building shall be available to any person with Third-Party

A. Applicable Fraction

B . Dee pe r Re nt/| ncome Rights requesting the applicable fraction from the Owner.
. B. | Owner hereby certifies that a minimum of seventeen (17) units will be available and affordable to
restrictions tenants at or below 50 percent of median income.

C. | In accordance with Section 42(g)(1)(C) of the Code, Owner has elected the Minimum Set-Aside
Requirement to be the average income test.

C_ |V| i N i mum Set_ Aside D. NO GENERAL PARTNER MAY BE ADDED, REMOVED OR WITHDRAWN FROM THE
OWNERSHIP ENTITY WITHOUT THE PRIOR WRITTEN APPROVAL OF THE AGENCY.
ANY LIMITED PARTNER MAY SELL, CONVEY, ASSIGN OR TRANSFER ITS LIMITED
PARTNERSHIP INTERESTS IN THE OWNERSHIP ENTITY WITHOUT AGENCY
APPROVAL.




Indenture of Restrictive Covenants (IRC)

ARTICLE Ill (Old IRC)

Applicable Fraction

Rent/income restrictions

ARTICLE il
RENTAL RESTRICTIONS

Owner represents, warrants and covenants throughout the term of this Indenture that the applicable

fraction (as defined in Section 42(c)(1) of the Code) shall be at least 100%. Owner hereby certifies that a
“minimum of 50 percent of the units will be available (o tenants al 50 percent of median income pursuant o its
application for low-income housing tax credits with the Agency. Additionally, Owner has elected to set aside 40
percent of the units at 60 percent of median income in accordance with Section 42(g)(I) of the Code. In the event
the project is a recipient of Federal HOME funds and has received an allocation of tax credits based upon a 70%
present value calculation, Owner warrants that at least 40% of the units will be rented to tenants at 50% of median

income.




Owner Responsibilities

* Complete the Owner’s Certificate of Continuing Program Compliance and submit by
January 31st each year.

* The form will be available on the Web Entry System by January 1%t of each year.

* The Owner’s Certification cannot be completed or submitted prior to January 1 of the tax
credit year.

* Note: When submitting, be sure to include any addendums and/or additional paperwork
needed to clear any questions of concern on the Owner’s Cert.

* Ensure the property is managed in accordance with:
* Section 42 of the Internal Revenue Code
* Indenture of Restrictive Covenants (IRC)

* Ensure units remain suitable for occupancy
* Respond timely to Agency communication



https://multifamily.phfa.org/

Owner Responsibilities Continued

The Owner must notify PHFA of:

* Change in Management Agent

Change in Ownership prior to sale or transfer of project

Change of mailing address

The results of an IRS audit if issues of noncompliance exist

Severe damage to buildings (fire, flood structural damage, etc.)




Agent Responsibilities

* Submit Tenant Income Certifications (TICs) for each unit and the rental schedule by
January 315t of each year

* Ensure day to day operations are running smoothly

* Enforcement of the lease (including the PHFA lease addendum)

* Oversee upkeep of building and unit maintenance

* Respond timely to monitoring requests and non-compliance issues

* Maintain Record keeping pursuant to the Tax Credit Compliance Manual, Section
4.5: Recordkeeping and Record Retention

* Keep up with current LIHTC requirements, policies and procedures



https://www.phfa.org/forms/housing_management/tax_credits/manuals_and_documents/chapters/tc_chptr_04.pdf
https://www.phfa.org/forms/housing_management/tax_credits/manuals_and_documents/chapters/tc_chptr_04.pdf

PHFA Responsibilities

* Review the following documents submitted by the Owner/Agent:

* Owner’s Certificate of Continuing Program Compliance, as submitted by the Owner/Agent
* Tenant Income Certificate(s), as submitted by the Owner/Agent

* Rental Schedule
* Notify the Owner/Agent of any noncompliance with the LIHTC Program
* Notify the Internal Revenue Service (IRS) of any noncompliance issues, as required
* Perform management reviews of income verification and assets

* Respond to tenant concerns by contacting Owner/Agents - these issues are time
sensitive!




Special Funding Desk Reviews

* The Tax Credit Compliance Department is also responsible for monitoring a
small subsect of projects that received an additional funding source (Not HOME or
HTF).

* The following slides detail the Desk Review process in addition to standard Tax Credit
Compliance monitoring requirements.

* These projects are monitored by our Compliance Specialist — Kristen
Kasi kkasi@phfa.org



mailto:kkasi@phfa.org

Special Funding Desk Reviews — CCRP/DCRP

* Construction Cost Relief Program (CCRP) & Developer Cost Relief Program (DCRP)

* Projects with these funding sources will be required to participate in an annual desk
review.

* Property managers will be contacted by email or phone to set up a time for the
review.

* At the agreed upon time, the property managers will be asked a set of questions.

* Questions will be about the property's marketing activity, supportive services, staff, and a
few other topics.

* Failure to participate in the review will result in a letter of noncompliance.




Special Funding Desk Reviews - RTT

* Realty Transfer Tax (RTT)

* Projects with this funding source will be required to participate in an annual desk
review.

* The Property Managers will be sent a questionaire by email.

* The questionaire will need to be completed and sent back before a dealine that will be
given in the original email.

* Failure to do so will result in a letter of noncompliance.




Ownership Sale/Transfer: Tax Credit Only

*  Ownership transfers must be reviewed and approved PRIOR to any transfers or sales.

* Requests must be submitted in writing to the Manager of Tax Credit Compliance and
must come from current owner.

* Qutstanding issues of non-compliance must be resolved prior to transfer.
*  Documentation will be provided to the current owner for completion.

* Documents will be reviewed by the Manager of Tax Credit Compliance and PHFA's
legal team.




Management Agent Change Process

Management changes should be indicated on the Annual Owner’s
Certification

The new Management company or Owner shall provide the fully
executed Management Agreement to PHFA

After PHFA receives the Management Agreement, records will be updated,
and individuals can request access to the PHFA Multi-Family System




Unit Transfers

* Refer to the 8609s with Part Il completed; Question 8b indicates if Owner elects to
treat buildings as part of a multiple building project.

* Confirm in PHFA's multi-family system that unit is vacant prior to completing
a transfer tenant event.

* Reminder — if project is comprised of both LIHTC and Market Rate units, the Next
Available Unit Rule must be followed.




Vacant Units

Reasonable attempts must be made to rent vacant LIHTC
units. If the unit is vacant for an extended period of time,
PHFA may ask for documentation to prove reasonable
attempts to rent the unit were made.

All vacant units must be listed on PAHousingSearch.com




Non-Compliance




NonCompliance Letters

* Tax Credit Officers monitor that projects are compliant with all Internal Revenue
Code section 42 and PHFA requirements.

* Depending upon noncompliance violation and responses, IRS Forms 8823 may be
issued to the IRS.

* NOTE - Copies are provided to owner/agent.

* Unresolved noncompliance may result in credit recapture from the IRS, and negative

ranking points may be assessed for future applications for any additional tax credits
with PHFA.




Physical Inspection

* PHFA is required to conduct on-site inspections of all buildings in the project, and for
at least 20 percent of the low-income units.

* Inspections are conducted every 3 years for Pre-15 properties, and 5 years for Post-
15 properties.

* *Inspection timing is subject to change based on state and federal requirements.*

* PHFA reports all inspection violations to the IRS if the project is still within the
initial 15-year compliance period, even if a correction was made in the given
timeframe.




IRS Form 8823

* Housing credit agencies use IRS Form 8823 as part of their compliance monitoring
responsibilities to notify the IRS of any building disposition or noncompliance with the
LIHTC provisions.

* Projects within the initial 15-year compliance period are subject to potential 8823s.
* After the 15-year compliance period, findings are not reported to the IRS.

* Examples of 8823s you may receive:

* Open issues - No corrections/partial corrections were made to previously generated
noncompliance letters.

* Corrected 8823 - All issues have been corrected on the previous 8823 signifying
noncompliance.

* Amended - An error was made on the original 8823 and an update was completed for
correction.
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Tenant Complaint Process

PHFA receives written notice of a complaint from a tenant detailing
an issue

Complaints MUST be responded to within 10 days

: Provide the
Investigate Explain how Note if the projected Provide any
the matter of the allegations allegations were completion documentation
the tenant Were re\g/iewed substantiated or date(s) for the to support
: unsubstantiated corrective findings
complaint action(s) 8




Post Year 15 - Extended Use Period

* All projects are subject to the initial 15-year IRS compliance period as well as an
Extended Use Period.

* During the Extended Use Period, the owner must still adhere to the following:
* Submission of Annual Reporting Requirements (AOC, TICs, Rental Schedule)

* NOTE - Failure to submit annual reports during this period will result in a letter of non-

compliance and saved in the project file. It may also cause negative ranking points for future tax
credit applications.

* Income limits

* Rent restrictions

* Tenants cannot be evicted for anything other than good cause

* No disposition of any part of the building that was used in the qualifying basis

* Cannot refuse occupancy based on a section 8 voucher




Post Year 15 - Extended Use Period
Continued

* Households comprised of full-time students are allowable during extended use
period.

* Note - An owner who plans to seek a new allocation should continue to implement the Full-
Time Student Rule, so the existing tenants will qualify under the new allocation.

* The extended use period expires on December 31st of the last year of the compliance
period.

* Affordability clause- Owners must keep rents affordable to existing, qualified
households for 3 years after the expiration of the IRC.

* Note — PHFA will notify owner/agents via letter 6 months prior to IRC expiration.

Owner/agents must notify tenants of their rights and provide a copy of that notice to
PHFA.




Best Practices

* Communication is key!
* Respond promptly to notifications from PHFA.

* Keep applicable PHFA staff abreast of
corrections.

* Submit tenant events (TICs) on a monthly or
quarterly basis.

* Check both student and disability statuses on
TICs uploaded/entered into PHFA web entry

system.




PHFA Website & Resources
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PHFA Website & Resources

Property Management

with an Agency loan and/or Low Income Housing Tax Credits (LIHTC) will find guidance and information on reporting
requirements and regulatory compliance.

If you have any questions regarding the content on this page, please contact Housing Management at 717.780.3819.

© Best Practices

H O U S e S H U D © Accessible Unit Resource Center
n O t i C e S H OT M A © Violence Against Women Act (VAWA) Resource Center
’

© Multifamily Affordable Housing Conference
PO | i C i es M a t ri X’ © Property Management Training Events

. © Financial Operations Information and Forms
Re q u I re d FO r m S © Agency Financed Properties
a n d Tra i n i ng — IB HOTMA Resources I

© HOME Resources
Resources

© Multifamily Post Closing Fees

Io Low Income Housing Tax Credits-Manual I

© Non Performance Based Section 8-Manual

www.phfa.org/mh ropertymanagement
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Questions?
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